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1 See, e.g., the OCC’s monthly publication
‘‘Interpretations and Actions.’’ Beginning
with the May 1996 issue, the OCC’s Web site
provides access to electronic versions of ‘‘In-
terpretations and Actions’’
(www.occ.treas.gov).

(Q) Reinsuring mortgage insurance
on loans originated, purchased, or serv-
iced by the bank, its subsidiaries, or its
affiliates, provided that if the sub-
sidiary enters into a quota share agree-
ment, the subsidiary assumes less than
50 percent of the aggregate insured risk
covered by the quota share agreement.
A ‘‘quota share agreement’’ is an
agreement under which the reinsurer is
liable to the primary insurance under-
writer for an agreed upon percentage of
every claim arising out of the covered
book of business ceded by the primary
insurance underwriter to the reinsurer;

(R) Acting as a finder pursuant to 12
CFR 7.1002 to the extent permitted by
published OCC precedent; 1

(S) Offering correspondent services to
the extent permitted by published OCC
precedent;

(T) Acting as agent or broker in the
sale of fixed or variable annuities;

(U) Offering debt cancellation or debt
suspension agreements;

(V) Providing real estate settlement,
closing, escrow, and related services;
and real estate appraisal services for
the subsidiary, parent bank, or other
financial institutions;

(W) Acting as a transfer or fiscal
agent;

(X) Acting as a digital certification
authority to the extent permitted by
published OCC precedent, subject to
the terms and conditions contained in
that precedent; and

(Y) Providing or selling public trans-
portation tickets, event and attraction
tickets, gift certificates, prepaid phone
cards, promotional and advertising ma-
terial, postage stamps, and Electronic
Benefits Transfer (EBT) script, and
similar media, to the extent permitted
by published OCC precedent, subject to
the terms and conditions contained in
that precedent.

(vi) No application or notice required. A
national bank may acquire or establish
an operating subsidiary without filing
an application or providing notice to
the OCC, if the bank is adequately cap-
italized or well capitalized and the:

(A) Activities of the new subsidiary
are limited to those activities pre-
viously reported by the bank in con-
nection with the establishment or ac-
quisition of a prior operating sub-
sidiary;

(B) Activities in which the new sub-
sidiary will engage continue to be le-
gally permissible for the subsidiary;
and

(C) Activities of the new subsidiary
will be conducted in accordance with
any conditions imposed by the OCC in
approving the conduct of these activi-
ties for any prior operating subsidiary
of the bank.

(vii) Fiduciary powers. If an operating
subsidiary proposes to exercise invest-
ment discretion on behalf of customers
or provide investment advice for a fee,
the national bank must have prior OCC
approval to exercise fiduciary powers
pursuant to § 5.26.

[65 FR 12911, Mar. 10, 2000, as amended at 66
FR 49097, Sept. 26, 2001; 66 FR 62914, Dec. 4,
2001]

§ 5.35 Bank service companies.
(a) Authority. 12 U.S.C. 93a and 1861–

1867.
(b) Licensing requirements. Except

where otherwise provided, a national
bank shall submit a notice and obtain
prior OCC approval to invest in the eq-
uity of a bank service company or to
perform new activities in an existing
bank service company.

(c) Scope. This section describes the
procedures and requirements regarding
OCC review and approval of a notice to
invest in a bank service company.

(d) Definitions—(1) Bank service com-
pany means a corporation or limited li-
ability company organized to provide
services authorized by the Bank Serv-
ice Company Act, 12 U.S.C. 1861 et seq.,
all of whose capital stock is owned by
one or more insured banks in the case
of a corporation, or all of the members
of which are one or more insured banks
in the case of a limited liability com-
pany.

(2) Limited liability company means
any non-corporate company, partner-
ship, trust, or similar business entity
organized under the law of a State (as
defined in section 3 of the Federal De-
posit Insurance Act) which provides
that a member or manager of such
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company is not personally liable for a
debt, obligation, or liability of the
company solely by reason of being, or
acting as, a member or manager of
such company.

(3) Depository institution, for purposes
of this section, means an insured bank,
a financial institution subject to exam-
ination by the Office of Thrift Super-
vision, or the National Credit Union
Administration Board, or a financial
institution whose accounts or deposits
are insured or guaranteed under state
law and eligible to be insured by the
Federal Deposit Insurance Corporation
or the National Credit Union Adminis-
tration Board.

(4) Invest includes making any ad-
vance of funds to a bank service com-
pany, whether by the purchase of
stock, the making of a loan, or other-
wise, except a payment for rent earned,
goods sold and delivered, or services
rendered before the payment was made.

(5) Principal investor means the in-
sured bank that has the largest amount
invested in the equity of a bank service
company. In any case where two or
more insured banks have equal
amounts invested, the bank service
company shall designate one of the
banks as its principal investor.

(e) Standards and requirements. A na-
tional bank may invest in a bank serv-
ice company that conducts activities
described in paragraphs (f)(3) and (f)(4)
of this section, and activities (other
than taking deposits) permissible for
the national bank and other state and
national bank shareholders or members
in the bank service company.

(f) Procedures—(1) OCC notice and ap-
proval required. Except as provided in
paragraphs (f)(2) and (f)(4) of this sec-
tion, a national bank that intends to
make an investment in a bank service
company, or to perform new activities
in an existing bank service company,
must submit a notice to and receive
prior approval from the OCC. The OCC
approves or denies a proposed invest-
ment within 60 days after the filing is
received by the OCC, unless the OCC
notifies the bank prior to that date
that the filing presents a significant
supervisory or compliance concern, or
raises a significant legal or policy
issue. The notice must include the in-

formation required by paragraph (g) of
this section.

(2) Notice process only for certain ac-
tivities. A national bank that is ‘‘well
capitalized’’ and ‘‘well managed’’ as de-
fined in § 5.34(d) may invest in a bank
service company, or perform a new ac-
tivity in an existing bank service com-
pany, by providing the appropriate dis-
trict office written notice within 10
days after the investment, if the bank
service company engages only in the
activities listed in § 5.34(e)(5)(v). No
prior OCC approval is required. The
written notice must include a complete
description of the bank’s investment in
the bank service company and of the
activity conducted and a representa-
tion and undertaking that the activity
will be conducted in accordance with
OCC guidance. To the extent the notice
relates to the initial affiliation of the
bank with a company engaged in insur-
ance activities, the bank should de-
scribe the type of insurance activity
that the company is engaged in and has
present plans to conduct. The bank
must also list for each state the lines
of business for which the company
holds, or will hold, an insurance li-
cense, indicating the state where the
company holds a resident license or
charter, as applicable. Any bank re-
ceiving approval under this paragraph
is deemed to have agreed that the bank
service company will conduct the ac-
tivity in a manner consistent with the
published OCC guidance.

(3) Investments requiring no approval.
A national bank does not need OCC ap-
proval to invest in a bank service com-
pany, or to perform a new activity in
an existing bank service company, if
the bank service company will provide
the following services only for deposi-
tory institutions: check and deposit
posting and sorting; computation and
posting of interest and other credits
and charges; preparation and mailing
of checks, statements, notices, and
similar items; or any other clerical,
bookkeeping, accounting, statistical,
or similar function.

(4) Federal Reserve approval. A na-
tional bank also may, with the ap-
proval of the Board of Governors of the
Federal Reserve System (Federal Re-
serve Board), invest in the equity of a
bank service company that provides
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any other service (except deposit tak-
ing) that the Federal Reserve Board
has determined, by regulation, to be
permissible for a bank holding com-
pany under 12 U.S.C. 1843(c)(8).

(5) Exceptions to rules of general appli-
cability. Sections 5.8, 5.10, and 5.11 do
not apply to a request for approval to
invest in a bank service corporation.
However, if the OCC concludes that an
application presents significant and
novel policy, supervisory, or legal
issues, the OCC may determine that
any or all parts of §§ 5.8, 5.10, and 5.11
apply.

(g) Required information. A notice re-
quired under paragraph (f)(1), of this
section must contain the following:

(1) The name and location of the
bank service company;

(2) A complete description of the ac-
tivities the bank service company will
conduct. To the extent the notice re-
lates to the initial affiliation of the
bank with a company engaged in insur-
ance activities, the bank should de-
scribe the type of insurance activity
that the company is engaged in and has
present plans to conduct. The bank
must also list for each state the lines
of business for which the company
holds, or will hold, an insurance li-
cense, indicating the state where the
company holds a resident license or
charter, as applicable;

(3) Information demonstrating that
the bank will comply with the invest-
ment limitations of paragraph (i) of
this section;

(4) Information demonstrating that
the bank service company and all
banks investing in the bank service
company are located in the same state,
unless the Federal Reserve Board has
approved an exception to this require-
ment under the authority of 12 U.S.C.
1864(b); and

(5) Information demonstrating that
the bank service company will conduct
these activities only at locations in a
state where the investing bank could
be authorized to perform the activities
directly.

(h) Examination and supervision. Each
bank service company in which a na-
tional bank is the principal investor is
subject to examination and supervision
by the OCC in the same manner and to
the same extent as that national bank.

OCC authority under this paragraph is
subject to the limitations and require-
ments of section 45 of the Federal De-
posit Insurance Act (12 U.S.C. 1831v)
and section 115 of the Gramm-Leach-
Bliley Act (12 U.S.C. 1820a).

(i) Investment and other limitations—(1)
Investment limitations. A bank may not
invest more than ten percent of its cap-
ital and surplus in a bank service com-
pany. In addition, the bank’s total in-
vestments in all bank service compa-
nies may not exceed five percent of the
bank’s total assets.

(2) Other limitations. Except as pro-
vided in paragraph (f)(4) of this section,
a bank service company shall only con-
duct activities that the national bank
could conduct directly. If the bank
service company has both national and
state bank shareholders or members,
the activities conducted must also be
permissible for the state bank share-
holders or members.

[61 FR 60363, Nov. 27, 1996, as amended at 64
FR 60098, Nov. 4, 1999; 65 FR 12913, Mar. 10,
2000]

§ 5.36 Other equity investments.

(a) Authority. 12 U.S.C. 1 et seq.,
24(Seventh), and 93a.

(b) Scope. National banks are per-
mitted to make various types of equity
investments pursuant to 12 U.S.C.
24(Seventh) and other statutes. These
investments are in addition to those
subject to §§ 5.34, 5.35, and 5.37. This
section describes the procedure gov-
erning the filing of the notice that the
OCC requires in connection with cer-
tain of these investments. Other in-
vestments authorized under this sec-
tion may be reviewed on a case-by-case
basis by the OCC.

(c) Definitions. For purposes of this
§ 5.36:

(1) Enterprise means any corporation,
limited liability company, partnership,
trust, or similar business entity.

(2) Well capitalized means the capital
level described in 12 CFR 6.4(b)(1).

(3) Well managed has the meaning set
forth in § 5.34(d)(3).

(d) Procedure. (1) A national bank
must provide the appropriate district
office with written notice within ten
days after making an equity invest-
ment in the following:
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